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Washington, D.C.

RE: OVERSIGHT HEARING ON LEGAL SERVICES

|. INTRODUCTION

It isadistinct honor to submit testimony on behalf of the organization | have now directed for
amogt 20 years. This hearing presents inopportunity to make people aware of the work CRLA
performs serving the lega needs of the poor. It isaso an opportunity to speak on behalf of the dmost
555,000 rura poor persons and more than 463,000 farm workers and dependents who are the client
condituents of CRLA. Ther poverty status and the chdlenges facing them makes evident the need for
CRLA’sdally presencein rurd communities of Cdifornia

CRLA has aproud legacy of effective, ethica and high-qudity representation on behdf of its
rurd clients, and adopts as a core va ue the democratic principle that the poor deserve lega
representation as much as those economicaly better off. In recent examples, CRLA:

- enabled 3 wheel-chair-bound high-school students to secure district-wide building-modifications that
brought schools in compliance with the Americans with Disabilities Act; these students had been
unable to navigate their campuses, use bathrooms, or participate in academic programs physically
accessible only to the able-bodied (Mitchum v. Santa Barbara School District, );

- obtained a fair housing discrimination case settlement against a predator landlord who sought out
women residing at alocal homeless shelter and offered rental discountsin return for sex (Project
Sentinel [Cordero] v. Lal);

- secured improvement to a farm labor camp housing hundreds of asparagus pickers which had no
functioning toilets or showers, afilth-laden kitchen with inadequate refrigeration, and unscreened,
unsecured doorways and window openings, and recovered months of unpaid back wages for some
400 workers residing there (Ramirez v. JB Farm Labor Contractor);

- worked with HUD to secure a fair housing enforcement agreement with arural county that made
available grants and loans of up to $30,000 per family to enable thousands of farm worker families
living in substandard trailer parks to move their homes or secure new homes in newly developed
mobile home parks(Hernandez v. Riverside County);

- provided thousands of K-3 English-learners access to Reading First grants under No Child Left
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Behind; and enjoined the California Department of Education from enforcing a ban that kept these
funds from reaching hundreds of Englishtlearner class rooms (Pazmino v. State Board of Education).

In describing the foregoing cases, | wanted to share with the Committee the significant work that
CRLA peformsin the rurd aress of Cdifornia Moreimportantly, these few examples typify the
egregious and shocking situations which poor rura persons, particularly farmworkers and mostly Latino
face day in, day out.

| recognize, however, that the invitation to testify before this Committee was not due to a keen
interest in how a particular legd services agency dischargesits responsibilities. Rather, the Committee's
invitation to tedtify referred to dlegations of violaions of the regulations of the Lega Services
Corporation. | want to address those issues as follows.

| have managed CRLA as its Executive Director for dmost 20 of CRLA’s 38 years of sarvice?
During my tenure done, CRLA has gone through five extensve Federd audits and a number of
investigations. The recent OIG audit has been the longest ever, with the most extensve on-Stereview
by an audit team:-7 weeks on-dte in four vidts stretched over a 2-year period. Two auditsin the
1980's were of 2-weeks duration each with larger teams of 10-15 members. During my tenure-and
indeed since the Lega Services Corporation Act was enacted in 1974. no program review, audit nor
investigation has found any instance of materia non-compliance by CRLA with the Act and its
implementing regulations.

Regarding that auditing history, | make two observations  First, CRLA has aways redized that
we will be able to provide diligent and effective advocacy on behdf of the most vulnerable rura
communities only through adminigtering efficiently and effectively dl agpects of financid accounting, loca
office operation and gaff activities. CRLA must run efficiently; otherwise, effective advocacy cannot
follow. Second, we have dways sought to protect the public dollar by creating interna oversight
mechanisms that guarantee full compliance with Congress and the Corporation’s lega strictures. Our
funds are not only public--which necessarily require protection as taxpayer money--but represent hours
of daily public service, of daily legal service, that the poor themsdlves pay for with both taxes and lack
of representation. CRLA fully understands that surviva of nationd legd services today is a bipartisan
respongbility that has required agreement to arestricted legd practice. Protection of the Federd
resource is the mogt critica respongbility that a program Director assumes.

Indeed, for someone born in arurad community and raised by parents who were themselves
migrant farm workers, this obligation to protect--at al costs--the Federa rurd-legd-service dollar
weighs heavier. CRLA inditutiondly, and | persondly, take pride in knowing that our understanding of,
and drict adherence to, the laws and regulations governing nationa lega services--overseaing millions of
Federa fundsto one of the 10 largest programs in the nation: - has protected this precious rura resource
for the last 30 years.

'CRLA Inc. was incorporated March 3, 1966, and received itsfirst grant from the Office of
Economic Opportunity (OEO) on May 24, 1966.



In turning now to current substantive concerns, | begin by noting that CRLA has not been
advised regarding the specific questions we should address before the Subcommittee. Accordingly, |
take the liberty of anticipating the Subcommittee' s concerns, and will initidly address two matters. First
isthe question of CRLA’s “cooperation” with LSC's Office of the Inspector Generdl and the process of
our “acceptance” of certain OIG findings and recommendations. Second, is the issues regarding the
Subgtantive findings in the two subsequent reviews by OCE and by the OIG of the relationship between
CRLA and a non-L SC-funded entity, the Cdifornia Rural Lega Assstance Foundation-and our
compliance with the * program integrity” requirements of LSC Regulation 1610.

A. CRLA COOPERATION WITH THE OFFICE OF INSPECTOR GENERAL

Both the Committee on the Judiciary and this Subcommittee have communicated concerns to
the Legd Services Corporation (heresfter, “LSC”) questioning whether LSC' s Office of Inspector
Generd (heredfter, “OIG”) “requests [to CRLA] for information... are met with resistance from the
grantee.”? Infact, CRLA has provided the OIG with al requested information; there were discussions
regarding client rights arisng from the atorney-client relationship, but those were resolved early in the
audit. There are NO open issues whatsoever concerning requested information.  Throughout the course
of reviews by both oversght entities--L SC's Office of Compliance and Enforcement (heresfter,

“OCE") and the OIG--CRLA has acted in good faith and in full cooperation

Audits occur in the midst of the dynamic of daily lega assistance and representation, and alaw
firm must dways act fully consgtent with its ethical and professond responsibilities owed its dients.
The recent OIG audit presented many more issues and more requests for information than any previous
audit. We cooperated fully. During the 30-month audit period that extended from June 11, 2001
through the issuance of the fina report on December 11, 2003, CRLA expended significant resources
responding to the OIG demands from both the on-gte audit team and Washington headquarters to:
retrieve, review hundreds of closed and open client files and transmit relevant documents from our 22
sarvice-office network to our central headquarters; review and compile client and case-related data
which no LSC nor professiond requirements obliged us to assemble or report; produce and review
financid documentation for the 2-year audited period. Although CRLA has not estimated the total
resources expended for the entire audit, at least through October, 2002 (after 16 months of the 30
months of audit), CRLA had expended 4479 staff hours in audit-related work, at a cost of $113, 091.3

Throughout the audit, CRLA has understood that the OIG'’ sfindings are to be in the form of

%l etter dated November 20, 2003, to LSC Chai rperson Frank Strickland, from Hon. James
Sensenbrenner, Chairman, Committee on the Judiciary; and Hon. Chris Cannon, Chairman, Subcommittee on
Commercial and Administrative Law, p.2. The issue of “office-sharing” was also mentioned there.

*These estimates were provided to both LSC and OIG by letter of October 24, 2002.
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recommendations to LSC for the latter’ sfind congderation and review. That underdanding is
consistent with both the Lega Services Corporation Act and the Inspector Generd Act. LSC' s Board
implements the LSC Act through adopting regulations and periodicaly providing other written guidance
to its grantees. The OIG audits recipients compliance with the Act, LSC’ s regulations and policies,
under OMB and other federd standards. OIG transmitsiits findings and recommendationsto LSC ina
public report, and has done so with regard to CRLA; we understand that report has been reviewed by
the Subcommittee' s staff. The OIG has dso requested CRLA to submit a“corrective action plan”
corresponding to its recommendations.

Before describing our response to the OIG' s request for the * corrective action plan”, we
reiterate a position we articulated earlier in our comments to the OIG: we believe the OIG' s extengve
review has overwhelmingly confirmed the propriety and regularity of CRLA’ s operations; we note that
in no ingtance did OIG recommendations include impaosition of any LSC pendty, as the OIG can-and
does from time to time—recommend.

Asto the OIG’ s request for a CRLA *“corrective action plan”, with respect to the mgjority of
recommendations, CRLA either accepted the OIG view or had dready diminated or “corrected” the
gtuation of concern before issuance of thefind report. Asmore fully discussed below, CRLA believes
some Ol G recommendations are incong stert with provisons of the LSC Act and/or LSC forma
regulations and/or LSC policy guidances issued to recipients. In some ingtances we are left with the
conclusion that OIG recommendations flatly and facialy contradict provisons of the Act or LSC
regulations.

CRLA formally advised the OIG on February 9 regarding both our acceptance of the mgjority
of recommendations and of those few issues where we believe their recommendations need to be
reviewed by LSC. We understand our response has been made available to the Subcommittee and
reviewed by your staff. Since February 9, neither the OIG nor any other unit of LSC has responded to
CRLA.

Typicdly, in agtuation like this, the LSC Board will determine whether CRLA or the OIG is
correct initsview; that process has yet to be completed. 1t was thus surprising for CRLA to be asked
to testify about issues that have yet to be finaly determined. While normaly CRLA would prefer to
have that process before the L SC Board concluded, being respectful of the Committee' s invitation to
tedtify, we provide detailed information below on the outstanding issues.

Il.REVIEW OF THE TWO 1610 AUDITS
Background.

The OIG audit is the second of two 1610 audits conducted by the Federa government over the
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last 3 Y2 years. It is our understanding that both audits were initiated by complaints to members of
Congress from the Western United Dairymen (WUD), atrade association in Californiawhose missonis
to look after the “ generd wefare and longevity of dairy producers.” Both audits asked whether Federa
funds were being provided to the California Rural Legal Assistance Foundatiort to, ostensibly, fund the
Center on Race, Poverty and the Environment (CRPE). The second was more succinct: “whether
CRLA and interrdlated agencies CRPE and CRLAF have engaged in redtricted activities with federa
monies’.

While | describe below in detail each of the audits, it isimportant to note at the outset
the most telling result of these audits after the significant amount of Federal and recipient
resour ces spent. Neither report mentions a word of the Center on Race Poverty and the
Environment, the alleged relationship driving both reviews.

A. 2000 AUDIT REQUESTED OF THE LEGAL SERVICES CORPORATION .

The first audit was requested on September 11, 2000, by Congressman William Thomeas (R-
Bakersfield) and was requested of LSC' s Office of Compliance and Enforcement (OCE) (hereafter
“the LSC audit”). That audit was undertaken over4-days by LSC’'s OCE on October 30-November 2,
2000. Findings were issued December 18, 2000, in the name of then LSC President John McKay. For
all practica purposes, LSC exonerated CRLA regarding compliance with the 1610 regulation.

“A review of thetotality of circumstances (the threshold of our review) has
demongtrated that CRLA did not act in violation of the applicablerestrictions and that
CRLA maintained program integrity with the Foundation.”

B. 2001 AUDIT REQUESTED OF THE OFFICE of INSPECTOR GENERAL

The second audit requested by Congressman Calvin Dooley (D-Fresno) went to LSC's Office
of Inspector Genera (O1G). The OIG' s review began with notice to CRLA on June 11, 2001, and
extended 30 months, ending with the December 11 report. The OIG process included: on-ste
fieldwork involving four separate audit-team fied vigts totaling nearly seven weeks; production of
hundreds of casefiles CRLA’ s transmission to Washington of thousands of pages of case and
advocacy materids plus hundreds of pages of specialy-prepared lega memoranda between and after
vidts and literaly thousands of hours of CRLA daff time in responding to OIG’s document and other
information requests.

*Since 1982, the rel ationship between CRLA Inc. and CRLAF has been reviewed during 5 Federd
audits-- in 1986, 1988, 1991, 2000 and 2002.



1. GENERAL FINDINGS
REGARDING AUDIT OF CRLA

Despite the extensive review of hundreds of case files, hundreds of financia transactions,
numerous Saff interviews and weeks of on-gte fidd office vigts, no financid irregularities, no violaion of
L SC rules were found that required any form of pendty nor any form of forma Federd intervention.
The OIG found that CRLA Inc. and Cdifornia Rura Legd Assistance Foundation were independent
entities. It found that there were no improper fund transfers between the two. After extensve and
intensve review of CRLA 17200 litigation--- complex casesthat, in large part, are brought to recover
hundreds of thousands of dallars of unpaid wages--- the OIG found this to be a proper use of
resources. Nevertheless, the OIG did make findings in the audit that raised questions regarding 1610.

The gpplication of 1610 involves the examination of 5 broad criteriato determine the existence
of “program integrity”. Those are’ (1) legdly separate entity (2) transfer of program funds (3) subsidies
(4) physicd and financia separation and 5) certification of program integrity. After a 2-year
examination, issues arose regarding two criteria A summary of those findings weres

(2) Legally separate entity— CRLA and the Foundation are separate legal entities and have been
separate for 24 years (since 1981). There are no overlapping board members. They have separate
executive and deputy directors. They are headquartered in cities 90 miles gpart.

(2) Transfer of program funds— CRLA transferred no L SC funds to the Foundation.

(3) Subsidies- The OIG determined that CRLA had falled to charge late rents, i.e., an indirect
subsidy for not charging interest for late rent dl of which was collected. The totd involved in and interest
on late rent payments was $511.00. CRLA’s policy was uniform for al tenants. No favoritisn was
found regarding any tenant. CRLA sublets space to reduce rent or mortgage obligations. The $511.00
was collected. Given that the OIG’ s period of review was 2-years of operation, amounting to
nearly $18 million of expended funds, the indirect subsidy appears of immaterial value.

CRLA’s experience indicates that the issue of subsidy has been treated inconsistently by OIG
and LSC. Inits December 2000 report, LSC found an “indirect subsidy, which was the equivaent of a
short-term, interest free loan”. It treated the matter in a manner consstent with alack of materidity.
L SC dated that:

“... CRLA and the Foundation have entered into a number of agreementsfor the
benefit of each party, and that these agreementsare at fair market value.
Nonetheless, there were minor lapsesin CRLA billing.”



On the other hand, without explanation, the OIG report of December 11, trested the exact same
“indirect subsidy” with more seriousness, by using it as one of 4 key factors that lead to the 1610
violation. The OIG stated that

“...The grantee subsidized the Foundation by routindy allowing late payment of rent
over along period of time. Between June 2001 and May 2002 the Foundation seldom
paid itsrent for three offices on time.”

It concluded that

“[b]y allowing the interest free use of these fundsthe grantee subsidized the
Foundation activities.”

Respectfully, presence or absence of minor pendtiesfor late rental paymentsis no ground for afinding
of any materid violation of the law.

(4) Physical and financial separation— This criterion has 3 aspects: financid separation, shared
gpace, and shared staffing.

® Financial accounting for the two organizations was found to be entirely separate.

® Regarding physical separation, CRLA was found to have complied with the articul ated
LSC criteriaregarding “physca separation” — separate sgnage, market value rent, separate entry,
separate inditutiona identification. In one ingtance, the OIG questioned the fact that both tenants could
access a shared lunchroom and concluded it was impermissible. But that Stuation, even if shared access
to alunchroom can be said to be a problem, has been rendered moot because the rental spaceis no
longer shared.

@ Shared staff arrangements are a separate sub-criteriaexamined in the audit. CRLA has
separate time keeping from dl other organizations it works with. LSC' s guidelines suggest thet recipients
that are aslarge as CRLA, should not alow more than 10 % of advocacy staff to be shared with an
organization that undertakes restricted activities, and that doing so will cdl into question the
organizations separation.> Under the guiddlineg, CRLA could have had up to 8 such shared employees
before it would be questioned. During the period at issue, CRLA had 1 atorney and 1 paradegd--- only
2%. Nonetheless, ignoring the established LSC guiddine, the OIG questioned the involvement of the 1
attorney and 1 volunteer attorney.

(5) Certification of program integrity— Recipients are required to file a Board- approved annual

® This guideline is found in GUIDANCE IN APPLYING THE PROGRAM INTEGRITY
STANDARDS, attachment to L SC Memorandum to All LSC Program Directors, Board Chairs re “ Certification
of Program Integrity”, October 30, 1997, from John A. Tull, Director, Office of Program Operations.
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certification of 1610 compliance. CRLA hasfiled thesein all years required, to the present.

2. CO-COUNSELING:
A NON-1610 CRITERION

We begin by noting that co-counsding of litigation does not appear as a 1610 factor under the
datute, regulations or LSC guidance; the OIG's extensive eva uation of this practice has inserted a new
program integrity factor of which neither CRLA nor other recipients had any prior notice. The
Compliance Supplement For Audits of LSC Recipients (December 1998) used by LSC, the OIG
and Independent recipient auditors for auditing programs does not identify co-counseling as afactor for
assessing 1610 compliance. Recipients use this manud in preparing for LSC and OIG reviews.
Nonethel ess both LSC and the OIG have analyzed co-counsdling in assessing compliance with 1610.

Co-counsding is, of course, common in litigation and other types of legd practice, and is
consgtent with the Act and Regulations. CRLA undertakes co-counsdling to satisfy our obligation
under LSC Regulations to expend 12 2 % of our annudized basic field award to involve private
attorneysin ddivery of legd services. (“Private Attorney Involvement” or “PAI”, 45 C.ER,, § 1614.)
CRLA attempts to secure “privae’, i.e., non-L SC-funded, attorneys to co-counsd with our saff
atorneysin sgnificant litigation, but in rurd Cdiforniathisis one of the very few effective ways that
programs both leverage such resources and meet the LSC obligation..

CRLA engages in extensve co-counsdling with non-L SC-funded attorneys and law firmsin
order to: (1) satisfy our obligation under LSC Regulations to expend 12 %2 % of our annudized basic
field award to involve private attorneys, (2) obtain the benefit of experienced litigators who can endble a
locd office saffed by limited-experience staff to undertake representation that we could not otherwise
provide; (3) obtain added staffing and physical resources to pursue litigation for which we would not
otherwise have sufficient professond and support personnel to undertake; (4) acquaint and train
members of the private bar in gpecidized areas of poverty law with the goa of expanding the availability
of private-bar representation to low-income dients including the vast number of non-L SC-digible poor
peoplein rurd Cdifornia

CRLA implements litigation co- counsdling arrangements through written co-counsdling
agreements, generaly based upon a 9-page “modd” agreement that istallored in individual cases as
appropriate to the particular circumstances of the case and/or the needs and resources of outside
counsd.  Upon request, we identified agreements in 42 separate cases including six in which the
Foundation co-counseled, and made forty-one agreements available for review. In these 42 cases
(indluding some cases in which we co-counsdled with more than one firm), CRLA co-counsded with at
least 26 different law firms one of which was the Foundation.® We co-counsdled on more than one
case with at least 9 of these firms.

®These firms included both traditional, for-profit, private law offices and other non-profit entities
that provide legd representation.



CRLA implements and monitors our co-counseling relationships through a series of rigorous
review stepsincluding collective review and gpprova of detailed Litigation Assessment Plans and draft
complaints by the four Directors of Litigation, Advocacy and Training in conjunction with the Deputy
Director; through review and approva of detailed, lengthy written co-counsdling agreements, and
through amilar collective review of semi-annua written reports submitted by advocacy s&ff for dl
ggnificant advocacy including co-counsded litigation.

CRLA does not differentiate among firms with whom we co-counsd in our pursuit of the
above-described goals, practices and compliance with professiond responsbility and LSC
requirements. We maintain these godss, practices and compliance equaly with the Foundation as with
al other co-counsd.

The OIG recommended that CRLA staff any cases co- counseled with the Foundation only with
itsmogt junior attorneys.  Co-counsded cases are generdly the largest and most difficult litigation with
the most complex issues both substantively and proceduraly. The Inspector Generd’s
recommendations that only junior counsdl participate in cases with the Foundation are completely
counter-intuitive to his concern that this co-counseling resultsin loss of objective integrity and
independence. Independence and CRLA inditutiond integrity are far more likely to be maintained by
senior counsd who are sufficiently experienced in litigation and adminigtration to confidently exercise the
independent judgment that an inexperienced advocate Smply has not acquired.

CRLA informed the OIG in its Response of February 9, 2004 that it would strengthen certain
aspects of its personnel policy, and would otherwise comply with Parts 1610 (and 1604 and 1635)
through adherence to a number of policiesto beincorporated into its CASE HANDLING AND
OFFICE PROCEDURES MANUAL and/or our PERSONNEL MANUAL and/or our
OPERATIONS MANUAL, as appropriate, and authorized as appropriate by Board actions.

3. MISINTERPRETATION
OF LSC REGULATION 1636:
CLIENT IDENTITY

The OIG's Final Report directs CRLA to turn over to the employer, landlord or other
defendant in alawsuit of this kind the names of every individua who may have consulted with CRLA
about ther rights--even those who have not authorized CRLA to bring lawsuits and who are not
plaintiffsin a pending or contemplated action, and even though reveding the identities of these non-
plaintiff employees or tenants who considered and rejected the pursuit of forma legal remedies
regarding their employment or housing is very likely to jeopardize that employment or housing, and to
profoundly deter potentid clients from consulting alawyer to determineif they have been treeted illegdly
in the future. The Inspector Generd’ s postion would effectively pendize the consultation with lega
sarvices atorneys that the Legad Services Corporation Act and implementing regulations are supposed
to guarantee.
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The OIG's pogition isinconsstent with LSC’ s regulations in Part 1636, and contrary to the
professond responshilitiesthat CRLA attorneys owe their clients and potentia clients under state and
federal law. Part 1636 requires CRLA to identify to adversaries and obtain written factua statements
from plaintiffs that we represent in dl litigation (including that brought under Cdifornia s Busness &
Professions Code Sections 17200 et seq.). CRLA has complied fully with those requirements. Our
compliance is implemented through forma policy incorporated in our CASE HANDLING MANUAL
and through specific confirmation in each Litigation Assessment Plan reviewed jointly by our Directors
of Litigation, Advocacy and Training (as described previoudy, p. 8).

The OIG found no ingance in which CRLA had failed to comply with these requirements.
Instead, the Final Report directed CRLA to implement procedures by which it would obtain satements
of fact from and identify to adversaries’ dients who have consulted with CRLA attorneys but who have
refused to become plaintiffsin litigation. The OIG's pogtion isinconsstent with Part 1636 and would
require CRLA atorneysto violate their own professona obligations under governing law. Part 1636 is
not ambiguous. Sub-part 1636.1 providesin relevant part thet,

[t]he purpose of thisruleisto ensurethat, when an L SC recipient filesa
complaint in a court of law or otherwise. . . therecipient identifies the plaintiff
it representsto the defendant and ensuresthat theplaintiff has a colorable
claim.

Sub-part 1636.2(a) further provides,
When arecipient filesa complaint in a court of law or otherwise. . . participates
in litigation against a defendant . . . on behalf of a client who has authorized it to

file suit in the event that the settlement negotiations ar e unsuccessful, it shall:

| dentify each plaintiff it represents by namein any complaint it files. . .
..;and

Prepare a dated written statement signed by each plaintiff it represents,
enumer ating the particular facts. .. (Emphases added)’

"The dictionary definition of a“plaintiff” is, unsurprisingly, consistent with the assumption
underlying these regulations. “A person who brings an action; the party who complains or suesin acivil
action and is so named on therecord . . . (BLACK’SLAW DITIONARY (5" ed., 1979); “1. one
who commences a persond action or lawsuit to obtain aremedy for an injury to hisrights. . . 2. the
complaining party in any litigation...” (WEBSTER'S THIRD NEW INTERNATIONAL
DICTIONARY (1986).)
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Eligible persons often enter into attorney-client relaionships with CRLA for assstance in investigating
and evauding ther potentid rights or ligbilities vis a vis an opposing interest, or for advice and
counseling in dedling with an opposing interest by means other than litigation.  Many such persons never
authorize CRLA to file suit on their behdf, often because they have no desire to have their concerns
publicly reveded for fear of retribution.  Absent publicly filed litigation in which they are parties, their
desirefor privacy is recognized and respected by federa and state law. Asjust described, Part 1636
limitsrecipients obligations to identify dientsto their adversaries to the circumstances when those
clients have specificdly authorized the recipient to name them as plaintiffs in pending or anticipated
litigation, but not when those clients are only counseled rather than named as parties to litigation.

The American Bar Association’s Modd Rules of Professional and LSC's own rules that require
recipients atorneysto adhere to their professona dutiesin serving their clients and potentid clients,
support CRLA’ s position. The Statement of Findingsin the LSC Act indicates that,

attorneys providing legal assistance must have full freedom to protect the best
interests of their clientsin keeping with the Code of Professional
Responsibility, the Canons of Ethics, and the high standards of the legal
profession.

(42 U.S.C., §2996, subd. (6) .) Infurtherance of this mandate, Congress expresdy required that the
Legd Services Corporation

shall not . . . interfere with any attorney in carrying out his professional
responsibilitiesto hisclient as established in the Canons of Ethics and the Code
of Professional Responsibility of the American Bar Association . . . or abrogate
asto attorneysin programsassisted under thissubchapter the authority of a
State or other jurisdiction to enfor ce the standards of professional

responsibility generally applicable to attorneysin such jurisdiction.

For these reasons, CRLA expects that upon review of this position regarding 45 CFR1636 and the
goplicable professiona rules, LSC will accept CRLA's position.

[11. INVESTIGATION REQUESTED BY
CONGRESSMAN JOHN DOOLITTLE:
45 CFR 1617

On January 7, 2004, Congressman John Dooalittle (R-CA) filed acomplaint with the Office of
Inspector Genera on behdf of former Cdiforniagate legidator Dean Andd. He charged that CRLA
had violated “prohibitions againgt desegregation and class action lawsuits’. The OIG audited CRLA for
4 days, January 20-23. On March 12, 2004, the OIG issued its findings which contend that athough it
was permissible for CRLA to have continued working on the case Hernandez v. Stockton Unified
gnce 1977, CRLA violated the 1996 prohibition against participation in class actions because it had
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engaged in negotiations with the Stockton Unified School Didrict (at its request) to bring the case to
closure.

The Ingpector Generd correctly notesthat in 1977, LSC's Office of the Genera Counsdl
approved continued CRLA representation of the plaintiff class. (LSC letter dated May 31, 1977, from
Alice Danid, Generd Counsd, to Hon. M. Cadwell Butler, U.S. House of Representatives.). That
letter recognized, in part, that CRLA’ s participation was to negotiate stating: “ Negotiations with repect
to the court’ s findings and conclusions of law are now in progress’.

The Hernandez litigation was filed in 1970 and resulted in ajudgment in 1974 finding the district
guilty of de jure segregation of Latino and African American sudents. The court granted atraditiona
desegregation remedy to the petitioner parents, including busing and an implementation plan gpproved in
1977 that established phased integration in Digtrict schools.  In 1991 the judgment was amended by
further order to diminate busing and substitute remedia funding for those schools in poor neighborhoods
that had earlier suffered the imposition of segregation.  All this activity preceded Congress' 1996
adoption of the class-action prohibition; al was appropriate L SC-funded activity, and indeed,
condtituted recipient’s Private Attorney Involvement activity through co-counsding.

In 2002, the District approached CRLA and petitioners requesting that CRLA and co-counsd
facilitate final resolution of the case. CRLA’s presence during the 2002- 2003 meetings between the
defendant Digtrict and petitioner’ s counsel was requested by the District and expected by the court
which had overseen this case for years. The parties assumed that a negotiated agreement was far more
efficient and less codtly than litigating the issue before the court which would be more time consuming.
Agreement was reached in early 2003 providing for the termination of the consent decree (because its
purpose had been met) and a 2-year trangtion thereafter during which the schools that had received
state desegregation funds would receive a reduced percentage of those funds until they would be split
evenly with low-achieving schools or as the didtrict otherwise saw fit. CRLA’srole in these meetings
and negotiations subsequent to the 1996 class-action prohibition did not represent either anew case nor
new intervention in an exigting case but rather undertaking our ethical duties to existing dientsarisng
from the long-standing, till-open lawsuiit.

CRLA’s role during those meetings and negotiations was beneficid to the parties abilitiesto
resolve and finaly settle this three- plus-decades old litigation, and thus was in the public’ sinterest and in
the interest of its client community. Although reasonable minds could differ, CRLA understood that its
presence during the negotiations did not condtitute participation in “adversarid proceedings’ asthat term
is used in the statute and regulations. CRLA went on record with the court and the opposing party
about the nature of the prohibition,® and neither was concerned that CRLA was acting outside the scope

% na February 24, 2003 letter to the District’s counsel prepared before the present OIG investigation,
we confirmed that CRLA was making no claim for past or present attorney fees or costs and reiterated that
although we had at one time been counsel, Mr. Roos “of META is the sole counsel for the Petitioners and has
full authority to settle the case . . . or otherwise represent the Petitioners.” Shortly thereafter, still prior to the
present investigation, Mr. Roos submitted a declaration executed March 3, 2003, to the court also asserting
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of permitted activity. The dient community was Smilarly informed.
SUMMARY

@ But for the didtrict court’ s request that CRLA asss in bringing the case to closure, the case
would have continued as avirtualy “inactive’ case under the existing consent decree; the current
class action regulation alows recipients to “remain informed about, or to explain, clarify,
educate or advise others about the terms of an order granting relief”.

©® CRLA, petitioners, defendants and the Court expressed the belief that the presence of
CRLA, who had been counsd in the case since its inception in 1970, would be beneficid to
putting to bed this over-3-decades-old case. The availability of CRLA’s knowledge served
their—and the public’ s-interests. In sum, CRLA believesthat itsrole in the proceedings at issue
was not “adversarid” and was desired by the parties and the court, benefited the public interest
in enabling the parties and the court to finaly resolve lengthy litigation, and was undertakenin
the good-faith belief that we were complying with the spirit and language of the class-action and
desegregation prohibition.

that he was “the sole attorney of record, as CRLA is barred by federal law from participating in class actions .
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® The court dismissed the primary case on June 18, 2003, a which time CRLA ceased to bea
part of the casein any capacity. ° CRLA dosed its case file in the Hernandez matter effective
December 31, 2003.

® CRLA filed itswithdrawa with the Stockton Superior Court for the County of San Joaguin
on March 26, 2004.

CONCLUSION

CRLA has been privileged for some 38 years to provide the rurd poor of Cdiforniawith full
access to the state€' s civil courts and, thereby, to provide some semblance of justice to those not
accustomed to such civil representation. Thisiswhat CRLA believes to be the smple misson of the
Legd Services Corporation Act of 1974. In meeting this purpose, CRLA has carefully and rigoroudy
adhered to the law, regulations and guidelines set by Congress and LSC. CRLA will continue to do so.

*The case was appealed by a group of intervenors who seek to deny the court the 2-year transitiona
jurisdiction the court sought to maintain by its June, 2003, order. CRLA is no longer receiving any judicia or
party notices or any other notices related to the appeal.
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